STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF BUSI NESS AND
PROFESSI ONAL REGULATI ON,

DI VI SION OF ALCOHOLI C
BEVERAGES AND TOBACCO,

Petiti oner,
VS. Case No. 99-3065

POLPO MARI O, INC., d/b/a
PCLPO MARI O RI STORANTE

Respondent .

RECOMMVENDED CORDER

Pursuant to notice, this matter was heard before the
Di vision of Adm nistrative Hearings by its assigned
Adm ni strative Law Judge, Donald R Al exander, on Decenber 15,
1999, in Sarasota, Florida.

APPEARANCES

For Petitioner: Charles D. Peters, Esquire
Departnent of Busi ness
and Prof essional Regul ation
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

For Respondent: Joseph Casadi o, pro se
3131 A ark Road, Suite 103
Sarasota, Florida 34231

STATEMENT OF THE | SSUE

The issue is whether an adm nistrative fine should be

i nposed on Respondent for unlawfully selling "spirituous



beverages"” on its licensed prem ses, as alleged in the
Adm ni strative Action served by Petitioner on March 17, 1999.

PRELI M NARY STATEMENT

This nmatter began on March 17, 1999, when Petitioner,
Depart ment of Business and Professional Regul ation, D vision of
Al cohol i ¢ Beverages and Tobacco, served an Adm nistrative Action
agai nst Respondent, Pol po Mario, Inc., doing business under the
name of Polpo Mario Ristorante, alleging that on February 24,
1999, one of Respondent's enpl oyees unlawfully sold "spirituous
beverages" on the |licensed prem ses when its |icense authorized
only the sale of beer and wine. Respondent denied the allegation
and requested a formal hearing to contest the prelimnary action.
The matter was referred by Petitioner to the D vision of
Adm ni strative Hearings on July 16, 1999, with a request that an
Adm ni strative Law Judge be assigned to conduct a formal hearing.

By Notice of Hearing dated July 27, 1999, a final hearing
was schedul ed on Cctober 7, 1999, in Sarasota, Florida. At
Respondent's request, the matter was reschedul ed to Decenber 15,
1999, at the same |ocation. On Decenber 13, 1999, the case was
transferred from Adm ni strative Law Judge Arnold H Pollock to
t he under si gned.

At the final hearing, Petitioner presented the testinony of
El ai ne Norring, a |icensing specialist; Sanuel J. Funaro, a
speci al agent; and Eileen O Shea, an auditor. Also, it offered

Petitioner's Exhibits 1-3 and 5. All exhibits were received in



evi dence. Respondent was represented by, and presented the
tesinony of its president, Joseph Casadio. Also, it offered
Respondent's Conposite Exhibit 1, which was received in evidence.
Finally, at Petitioner's request, the undersigned took official
notice of the statutes which govern this dispute, Rule 61A-2.022,
Fl ori da Adm nistrative Code, Respondent's request for a hearing,
and Respondent's answers to a Request for Adm ssions.

There is no transcript of the hearing. Proposed Findings of
Fact and Concl usions of Law were filed by Petitioner on
Decenber 22, 1999, and Respondent filed a paper styled as Sunmary
of Hearing on Decenber 28, 1999. Both have been consi dered by
t he undersigned in the preparation of this Recormended Order

FI NDI NGS OF FACT

Based upon all of the evidence, the follow ng findings of
fact are determ ned:

1. In this disciplinary action, Petitioner, Departnent of
Busi ness and Professional Regulation, Division of Al coholic
Beverages and Tobacco (Division), seeks to inpose penal sanctions
on the license of Respondent, Polpo Mario, Inc., doing business
as Polpo Mario Ristorante, on the ground that on February 24,
1999, an enpl oyee of the establishnment served a Division special
agent a shot of vodka and a shot glass containing a m xture of
vodka and amaretto, none of which could be lawfully sold under
Respondent's |icense. After this proceedi ng began, the

restaurant was voluntarily closed by the owner.



2. Respondent has denied the charge and requested a formal
hearing to contest this allegation. 1In his request for a
heari ng, Respondent contended that the enpl oyee who served the
drinks was actually a bus boy and had no authority to wait on
custoners; that the bus boy was pressured into nmaking the sale;
that the enployee was "slightly retarded”; and that the chef
occasionally used amaretto in preparing a special dessert.
Except for the latter assertion, none of these defenses was
established at the final hearing.

3. Respondent is subject to the regulatory jurisdiction of
the Division, having been issued |license no. 68-01763, Series
2COP. That license allows Respondent to nake sal es of beer and
w ne for consunption on the prem ses of its restaurant |ocated at
3131 dark Road, Sarasota, Florida. The |license does not,
however, authorize the sale of "spirituous beverages," such as
vodka, whi skey, and liquors, which contain nore than six percent
of al cohol by vol une.

4. Besides the above |license, Respondent al so hol ds
licenses fromthe Division for three other restaurants, including
a Series 4COP, SRX license, which authorizes the sale of al
types of al coholic beverages in conjunction with food sal es.
This type of license has an annual fee of $1, 820.00.

5. On Novenber 6, 1998, a Division auditor, Eileen O Shea

(O Shea), perforned a routine audit of Respondent's corporate



offices. Such audits are required to be perforned at |east once
every three years.

6. During the course of the audit, O Shea exam ned vari ous
i nvoi ces fromliquor dealers, including one which suggested that
i quor may have been transferred fromone of the restaurants
hol ding a Series 4COP, SRX license to Pol po Mario Ri storante.
O Shea cautioned Respondent's president, Joseph Casadio
(Casadio), and his wife, that under a Series 2COP |license, they
were not authorized to sell or have al coholic beverages on the
i censed prem ses. She also gave them a copy of the state
statutes which contained this restriction, and O Shea suggested
that if any liquor was kept in the kitchen for food prepration
pur poses, that the bottle be marked with a "K." She further
advised themthat if they intended to use al coholic beverages for
preparing certain special dishes, they nmust obtain witten
approval fromthe Division to do so. There is, however, no
statutory or rule authority for this requirement. Finally, she
referred her findings to a D vision special agent.

7. Both Casadio and his w fe acknow edged to O Shea that
t hey now understood the requirenents and that no | anws were being
violated. Casadio also told her that he had once served
custoners an after dinner expresso with Sanmbuca (a |iquor)
w t hout charge, but he no | onger did so.

8. Around 6:15 p.m on February 24, 1999, and presunmably in

response to O Shea's referral, Division special agent Sanuel J.



Funaro (Funaro) visited the licensed prem ses of Respondent for

t he purpose of attenpting to purchase spirituous beverages.
Funaro was greeted by Gerard Wel (Wel), an enpl oyee who seated
Funaro at a table near the bar and handed hima nenu. Besides
Whel, there were two other fermal e waitresses on duty that
evening, including KimMtchell (Mtchell). None of these forner
enpl oyees, or any others, testified at the final hearing;
however, their out-of-court statenents have been treated as

adm ssi ons by enployees of a party and therefore an exception to
the hearsay rule.

9. Although there were several special entrees shown on a
di splay board at the entrance to the restaurant, none were
desserts. Funaro ordered an Eggplant Parm giana as his entree
and a bottle of Budweiser beer to drink. He also asked Wel for
a whi skey chaser to go with his beer. Wel departed and returned
fromthe kitchen a few mnutes later wwth a shot gl ass containing
a clear liquid. The parties have stipulated that the |liquid was
vodka. Wel remarked that the vodka cane froma bottle kept by
the chef in the kitchen. By serving that drink, Respondent
exceeded the authority under its |license.

10. At a later point in his neal, Funaro ordered a second
bottl e of beer and anot her whi skey chaser. A few mnutes |ater,
Wel returned wth a shot glass containing a brownish col ored
liquid and explained that it represented the |ast vodka in the

chef's bottle along wwth a small anount of amaretto, which was



the only other alcoholic beverage in the kitchen. Al though
Funaro did not retain a sanple of the drink, based on his
experience, he concluded that the shot glass did in fact contain
vodka and amaretto. By serving the drink, Respondent exceeded
the authority under its license.

11. Shortly before 8:00 p.m, Funaro conpleted his neal.
Wel was busy with other custoners, so the bill was presented by
Mtchell, another waitress on duty. The bill totaled $17.91,
i ncludi ng tax, and besides the food charge, contained a charge
for one beer (even though two had been ordered) and an itemfor
$5.50 entitled "2-Qpen Food Lunch." As to the latter item
Mtchell explained that this was the way |iquor sales were rung
up on the cash register because the cash register did not have a
specific key for |iquor sales.

12. On March 10, 1999, O Shea and Funaro returned to
Respondent's restaurant for the purpose of conducting an
i nspection of the premses. They found a bottle of Bols Amaretto
in the kitchen used for preparing desserts. At that tinme, the
chef on duty told themthat after dinner drinks were served at
one tinme but the practice was discontinued. He also stated that
t he previous chef had kept a bottle of vodka on the prem ses for
preparing a pasta sauce.

13. On March 16, 1999, Funaro net with Casadi o and
expl ained the violations he had noted during his previous visit

and i nspection. Casadi o explained again that he had once given a



conplinmentary after dinner drink to patrons but discontinued that
practice after O Shea had given hima verbal warning during her
audit. He also explained that the amaretto found in the kitchen
on the March 10 inspection was used to prepare desserts for
patrons.

14. In mtigation, Casadio established that he had been in
the restaurant business for some 20 years, and there is no
evi dence that he has ever been charged with, or convicted of,
violating any Division regulations or state law. He pointed out
that he would never risk his license for the price of two drinks
($5.50), that he has always attenpted to conply with all rel evant
requirenents, and that he imediately fired Wel after |earning
of his actions. Gven the extrenely small amount of I|iquor
i nvol ved, the m nimal anounts kept on hand in the kitchen for
cooki ng purposes, and the fact that Respondent was obvi ously not
engaged in this conduct on a w despread, continuing basis, a
reduction in the fine is appropriate.

CONCLUSI ONS OF LAW

15. The Division of Adm nistrative Hearings has
jurisdiction over the subject nmatter and the parties hereto
pursuant to Sections 120.569 and 120.57(1), Florida Statutes.

16. As the party seeking to inpose penal sanctions on
Respondent's |icense, Petitioner bears the burden of proving the
all egations in the chargi ng docunent by clear and convi nci ng

evidence. See, e.g., Pic N Save Central Fla., Inc. v. Dep't of




Bus. And Prof. Reg., Div. of Alco. Bev. and Tobacco, 601 So. 2d

245, 249 (Fla. 1st DCA 1992).

17. The Adm nistrative Action alleges that Respondent
viol ated Section 562.12(1), Florida Statutes (1997), by selling
al cohol i c beverages not permtted by its |icense.

18. By clear and convincing evidence, Petitioner has
established that Respondent has violated the cited statute, as
alleged in the Adm nistrative Action. This being so, it is
necessary to determ ne an appropriate penalty.

19. Rule 61A-2.022(11), Florida Adm ni stative Code,
prescribes the penalty guidelines to be inposed upon al coholic
beverage licensees. For a first-tinme violation of Section
562.12(1), Florida Statutes, which is the case here, the rule
calls for a $500.00 fine or an anobunt equal to the correct
license fee, whichever is greater. Here, the correct license fee
woul d be $1,820.00. Finally, unlike those adopted by nost other
Iicensing agencies, the Division's rule does not identify any
aggravating and mtigating considerations which may be taken into
account in assessing a penalty. However, for the reasons
expressed in Finding of Fact 14, a reduction in the suggested
penalty guideline is appropriate.

20. In its proposed order, Petitioner suggests that the
i mposition of a fine totaling $1,820.00 is warranted, since that
anount is called for by the rule. Gven the mtigating factors

di scussed above, however, a nore appropriate fine is $750. 00.



RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOVMENDED t hat the Division of Alcoholic Beverages and
Tobacco enter a final order determ ning that Respondent has
viol ated Section 562.12(1), Florida Statutes, as charged in the
Adm ni strative Action, and that an admnistrative fine in the
anount of $750. 00 be i nposed.

DONE AND ENTERED this 30th day of Decenber, 1999, in

Tal | ahassee, Leon County, Florida.

DONALD R ALEXANDER

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 30th day of Decenber, 1999.

COPI ES FURNI SHED

Joseph Martelli, Director
Di vi sion of Al coholic Beverages and Tobacco
Departnent of Busi ness and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-1007
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Charles D. Peters, Esquire
Departnent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

Joseph Casadi o
3131 d ark Road, Suite 103
Sarasota, Florida 34231

Bar bara D. Auger, Ceneral Counse
Departnent of Busi ness and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recomended Order should be filed with the agency that
wll issue the final order in this case.
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